
Kucera, Cindy 

From: Bob Lynch [rslynch@rslynchaty.com]

Sent: Wednesday, August 31, 2005 1:54 PM

To: strategies@lc.usbr.gov; strategies@uc.usbr.gov

Cc: Wade Noble; Bill Woehlecke; Charles W. Slocum; David Plumb; Dennis 
Delaney; DeWayne Justice; Don Pope; Elizabeth (Beth) Story; Frank McRae; 
Gary Ijams; Grant Ward; Jackie Meck; James "Bud" Rhodes; James D. 
Downing; Jay I. Moyes; Jeff Woner; Jim Sweeney; Jim Trangsrud; Ken 
Saline; Larry Dozier; Larry Huff; Leonard Gold; Mark Mitchell; N.W. "Bill" 
Plummer; Patrick Ledger; Paul R. Orme; R. Gale Pearce; Rex Green; Richard 
O. "Rock" Cramer; Ron McEachern; Sheryl Sweeney; Stanley H. Ashby; 
Terry Hinton; Thomas S. Martin; 'Pedro Serrano'

Subject: Colorado River Reservoir Operations: Development of Management 
Strategies for Lake Powell and Lake Mead Under Low Reservoir Conditions, 
70 Fed.Reg. 34794, et seq. (June 15, 2005)

Attachments: ShortCrit083105.doc
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Please see attached.
  
  
Robert S. Lynch, Esq. 
Robert S. Lynch & Associates 
340 E. Palm Lane, Suite 140 
Phoenix, Arizona  85004-4603 
Phone:  602-254-5908 
Fax:  602-257-9542 
E-mail:  rslynch@rslynchaty.com 
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E-MAILED ONLY      August 31, 2005 
 
 
 
Mr. Robert W. Johnson 
Regional Director 
Lower Colorado River Region 
U.S. Bureau of Reclamation 
P.O. Box 61470 
Boulder City, Nevada  89006-1470 
Attn:  BCOO1000   E-mail:  strategies@lc.usbr.gov 
 
Mr. Rick L. Gold 
Regional Director 
Upper Colorado River Region 
U.S. Bureau of Reclamation 
125 South State Street, Room 6107 
Salt Lake City, Utah  84138-1102 
Attn:  UC-402   E-mail:  strategies@uc.usbr.gov 
 
Re: Colorado River Reservoir Operations: Development of Management Strategies for Lake 

Powell and Lake Mead Under Low Reservoir Conditions, 70 Fed.Reg. 34794, et seq. 
(June 15, 2005) 

 
 
Gentlemen: 
 
The Irrigation & Electrical Districts’ Association of Arizona (IEDA) is pleased to have the 
opportunity to comment on the proposal published in the Federal Register on June 15, 2005, 
which has been the subject of several meetings since then. 
 
As you know, IEDA members buy power from the Colorado River Storage Project, the Boulder 
Canyon Project and the Parker-Davis Project.  Thus, the development of criteria for shortage 
conditions on the Colorado River directly impacts the ability of these projects to produce the 
power contracted for and impacts our members who receive that power. 
 
First, we wish to compliment the Bureau of Reclamation for its studied approach to this difficult 
subject.  This exercise has called into question the current operating parameters for the dams and 
other facilities within the Colorado River Basin under your care.  There has been much  
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discussion, including a good deal of posturing, about the current Law of the River, whether 
aspects of it should change and who should suffer the consequences of those changes.  Drought 
has a way of doing that to people. 
 
Water law only means something when there isn’t enough water.  Otherwise, people generally 
ignore it like they do many traffic laws.  The water buffalos essentially act as the “cops” of the 
system, knowing that enforcement of the laws will need to happen at some time in the future and 
no one will be happy.  Unfortunately, when the cops start fighting with each other, the situation 
becomes even more difficult. 
 
The seven Basin States have written to the Secretary of the Interior in a letter dated August 25, 
2005 and, apparently, announced a shaky ceasefire.  The eight water entities that signed the letter 
outlined an ambitious and difficult task for themselves.  With these developments in mind, let us 
attempt to comment on the four subjects on which you solicited comment in your Federal 
Register notice:  content, format, mechanisms and analysis. 
 

CONTENT 
 

It would seem that the water agencies collectively have agreed that, at this stage, only interim 
shortage criteria should be developed for the Lower Basin.  We support this cautious approach 
because there are so many moving parts to this task that there really can be no way to assess the 
full consequences of the plan that is proposed in advance.  This interim approach would also 
serve the development of possible strategies for changes in the relative operational relationships 
of Lake Mead and Lake Powell.  What that exactly means we have no idea but, here again, the 
cautious approach calls for interim measures, not attempts at permanent solutions. 
 

FORMAT 
 

We believe that something similar to the interim surplus guidelines process should be all the 
formality that this effort should undertake.  We are encouraged that the Basin States are talking 
about leaving the Long-Range Operating Criteria and the rest of the Law of the River alone for 
now and seeking practical solutions to problems. 
 

MECHANISMS 
 

We are not exactly sure what you mean about asking whether the results should be implemented 
through the Annual Operating Plan or not.  If interim shortage guidelines are adopted, they will 
be factored into Secretarial decisions on the Annual Operating Plan.  We frankly don’t see how 
they could not be under the appropriate hydrologic circumstances.  We do not believe that 
reopening the Long-Range Operating Criteria, any more than opening Pandora’s Box, would be 
a good idea.  The Secretary and the Basin States have already worked together to make one 
interim adjustment to the Long-Range Operating Criteria for use during the operational phase of 
the Interim Surplus Guidelines.  That is the appropriate template. 
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ANALYSIS 
 

This is where things get complicated.  Obviously, we are concerned about potential impacts to 
power generation at all three federal projects because changes in water releases change power 
generation schedules and quantities.  Since power generally provides the cash register for getting 
most of the other things done on the River, this set of impacts will be an important part of your 
analysis. 
 
Additionally, alteration of the parameters for water releases from Glen Canyon Dam will not 
only impact power generation at the dam, it will impact the way scientific studies are done under 
the Adaptive Management Program related to environmental impact analysis of Glen Canyon 
Dam power operations.  Water operations changes may also impact the new Multi-Species 
Conservation Plan in the Lower Colorado River Basin and, if Congress continues it, the Upper 
Colorado River Recovery Implementation Program as well. 
 
Analysis of operations and studies at Flaming Gorge and on the Gunnison River will also have to 
be included.  Potential impacts of the water litigation on the Gunnison River will have to be 
evaluated.  The potential impacts of the new suit filed opposing the lining of the All American 
Canal will also need to be evaluated. 
 
In short, this is a very complicated river with a very complicated legal scheme. 
 
We want to especially note that the August 25th letter emphasized complementary programs 
aimed at enhancing the water supply of the Colorado River.  The letter singled out tamarisk 
eradication, Lower Colorado River facilities additions and improvements, cloud seeding and 
desalinization.  We would urge Reclamation to include these subjects in its analysis as well and 
to support these complementary programs in its planning and budget requests. 
 
Finally, we agree with Reclamation’s observation in the Federal Register notice that it should 
proceed on the assumption that an environmental impact statement in advance of the Secretarial 
decision will be necessary.  Given the massiveness of the task outlined in the August 25th letter, 
it is hard to imagine a result that would not be a major federal action.  However, it is at least 
possible that the ultimate strategy decided upon could have very little in the way of impacts 
resulting from discretionary actions of the Secretary.  Under that circumstance, lesser action 
under the National Environmental Policy Act may be feasible.  But it is always easier to cut back 
than it is to ramp up so we think that ramping up under NEPA and other requirements is the 
safest course of action at this point. 
 
We are not sure that too many people understand the enormity of this undertaking.  Clearly, for 
Arizona, the shortage criteria alone present us with a serious economic as well as political 
challenge.  For our part, we look forward to working with you in assessing what the impacts on 
power generation will be from the decision the Secretary will ultimately make. 
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Thank you for the opportunity to comment on this extraordinarily important undertaking. 
 
 
         Sincerely, 
 
         /s/ Robert S. Lynch 
 
         Robert S. Lynch 
         Counsel and Assistant 
         Secretary/Treasurer 
 
RSL:psr 
cc: IEDA Members 
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LAW OFFICES 

MORISSET, SCHLOSSER, JOZWIAK & M c G A W  
A PROFESSIONAL SERVICE CORPORATION 

S H A R O N  I .  H A E N S L Y  ( W A )  
F R A N K  R .  J O Z W l A K  ( W A )  
K Y M E  A . M .  M C G A W  ( W A ,  O K )  
M A S O N  D .  M O R l S S E T  ( W A )  
T H O M A S  P .  S C H L O S S E R  ( W A )  
R O B  R O Y  S M I T H  ( W A ,  O R ,  I D )  
T H A N E  D .  S O M E R V I L L E  ( W A )  

C O M P I R O I  I F I  

M .  A N N  B E R N H E I S E L  

l  1 1 5  N O R T O N  B U I L D I N G  
8 0  1  S E C O N D  A V E N U E  

S E A T T L E ,  W A  9 8 1 0 4 - 1  5 0 9  
August 3,2005 --- 

T E L E P H O N E :  ( 2 0 6 )  3 8 6 - 5 2 0 0  
F A C S I M I L E :  ( 2 0 6 )  3 8 6 - 7 3 2 2  

Via U.S. First Class Mail 

Regional Director 
Bureau of Reclamation 
Lower Colorado Region 
Attention: BC00-  1000 
PO Box 61470 
Boulder City, Nevada 89006-1470 

Re: Colorado River Reservoir Operations: Comments of Quechan Indian Tribe on 
Proposed Development of Management Strategies for Lake Powell and Lake 
Mead Under Low Reservoir Conditions 

Dear Regional Director: 

On behalf of the Quechan Indian Tribe, we submit the following comments on the 
proposed Development of Management Strategies for Lake Powell and Lake Mead Under Low 
Reservoir Conditions, as found in 70 Fed. Reg. 34794. The Bureau of Reclamation has not 
actually developed new regulations or shortage guidelines, but is simply proposing the 
development of such regulations in the near future. Therefore, these comments are general in 
nature, designed to remind the Bureau of the Quechan Tribe's senior, federally perfected rights 
in Colorado River water and the Bureau's trust obligation to protect and promote the Tribe's 
interests in any new regulations or guidelines that are developed. The comments also suggest 
that the Bureau should develop strategies to reduce the occurrence of shortages, in addition to 
addressing shortages once they occur. 

A. Quechan Water Rights 

The Quechan Tribe is located on the Fort Yuma Indian Reservation in Southwestern 
Arizona and Southern California, near Yuma, Arizona. The Tribe possesses presently perfected 
federal reserved water rights from the main stem of the Colorado River pursuant to the 1964 
United States Supreme Court decree in Arizona v. California I, 376 U.S. 344 (1964). In that 
decree, the Supreme Court confirmed that the Quechan Tribe had Winters doctrine reserved 
water rights associated with the Fort Yuma Reservation. The decree determined that the Tribe is 
entitled to water to irrigate 7,743 acres, with an annual diversion of Colorado River water of 
5 1,6 16 acre-feet. The priority date for this water is January 9, 1884. 
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On July 19, 1989, the 1964 decree was reopened to determine water rights associated 
with the disputed boundaries of the Fort Yuma Indian Reservation. In early 2005, the Quechan 
Tribe and the United States entered into separate settlement agreements with the State of 
California and State of Arizona regarding water rights to these disputed lands. Pursuant to the 
settlements, the Quechan Tribe is entitled to divert an additional 26,350 acre-feet of water from 
the main stem of the Colorado River. Special Master Frank J. McGarr approved the final 
settlement documents and has submitted them to the United States Supreme Court for review. 
With no objections from any of the parties anticipated, the Quechan Tribe expects the Court to 
enter the proposed supplemental decree this coming Fall. 

In sum, once the Supreme Court enters the proposed supplemental decree, the Quechan 
Tribe will have perfected federal reserved water rights for 77,966 acre-feet of water, all with a 
priority date of January 9, 1884. 

B. Considerations For Developinp A Shorta~e Strategy. 

1. Preventing Shorta~e - market in^ of Senior Tribal Water Rights. 

In developing "shortage guidelines," the Bureau should consider proactive steps to 
prevent shortages from occurring. One way to minimize shortage situations is to encourage and 
facilitate transfers of available surplus water from Tribes, who hold senior water rights, to the 
more junior water users with increasing demand, such as the urban metropolitan areas of Arizona 
and California. Indian reserved water rights are transferable property rights that can be directly 
leased and marketed to other users, either intrastate or interstate. To date, the Department of the 
Interior has failed to adequately promote and facilitate interstate marketing of tribal water to 
junior users. For example, the Department had an opportunity to promote interstate marketing of 
tribal water rights in its 1999 water banking regulations (64 Fed. Reg. 58,986), but those 
regulations ultimately failed to authorize tribal banking, inter-tribal transfers, or off-reservation 
transfers. The new shortage guidelines should proactively encourage and take steps to facilitate 
both intra and interstate transfers of tribal water rights to other water users. This would not only 
relieve some pressure on the needs of junior municipal users, but would also assist the Tribes 
derive full benefit from their federally protected senior water rights. 

For example, in a shortage situation, with no available "surplus" water, California is 
limited to a maximum of 4.4 million acre-feet under the Boulder Canyon Project Act and related 
agreements. In order to comply with its 4.4 maf limitation, holders of junior water rights in 
California, such as municipal users in Southern California, need to either develop new water 
resources or purchase or lease senior rights from agricultural or tribal interests. Some of this 
pressure can be relieved through the marketing of tribal water. In the process of considering how 
to manage and prevent shortages on the Colorado River, the Bureau should seriously evaluate the 
benefits that flow to all interested parties if Tribal interests are encouraged, or provided with 
incentives, to market their senior water rights to junior municipal users. 
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2. Defininp "Surplus" 

In developing "shortage" guidelines, the Department should also revisit how it 
determines "normal" or "surplus" conditions on the Colorado. The analysis of whether "normal" 
or "surplus" conditions exist is the key to many water rights activities on the Colorado, including 
revision of the annual operating plan, revision of the 4.4 Plan, etc. The determination of 
"surplus" and "normal" conditions is also directly related to the proposed shortage guidelines. 
For example, if the trigger for declaring a surplus is set too low, then surpluses may be 
determined in years when in fact no such surplus occurs. The erroneous surplus determination 
would then lead to an actual shortage of available water in subsequent years. Alternatively, 
setting the surplus "trigger" too high can lead to flood, storage or run-off of water which could 
have been put to beneficial use and for wildlife enhancement purposes. The Department should 
ensure that existing storage levels in the Colorado River system are sufficient to satisfy the legal 
entitlements of the Lower Basin users and, if not, should prohibit "surplus" determinations until 
the storage levels return to an adequate level. Because the "definition" of surplus can have a 
substantial effect on whether a "shortage" occurs in the future, the "trigger" for declaring a 
"surplus" should be fully analyzed when developing new shortage guidelines. 

3. Delivery Restrictions 

The focus in a shortage management strategy should be on proactively preventing 
shortages to occur. If, however, the new guidelines are not successful in preventing a 
"shortage," the Department would presumably restrict or limit water deliveries in times of 
shortage. Alternatively, if a shortage is anticipated, the Department may propose guidelines to 
limit deliveries prospectively in order to avoid the anticipated future shortage. Any proposals to 
limit future water deliveries must be evaluated in light of the existing priority system on the 
Colorado River. In accordance with the general law of prior appropriation, and the Law of the 
Colorado River, delivery or diversion restrictions, if any are adopted, must be imposed in reverse 
order of priority and with due consideration to the tribal holders of senior, federal reserved water 
rights. Senior water rights holders such as the Quechan Tribe may not be subject to delivery 
restrictions of any kind. 

4. Environmental Analvsis 

The Tribe agrees that the development of shortage management strategies is an action 
that significantly affects the quality of the human environment and that requires a full 
Environmental Impact Statement pursuant to NEPA, 42 U.S.C. 5 102. Development of the 
proposed operating strategies will require full consideration of various alternatives and will 
benefit from the input of all interested agencies, Tribes, states, and water users. While there is an 
immediate need to address shortage conditions on the Colorado, the Department should be 
deliberate in process and ensure that the adopted strategies will both minimize likelihood of 
shortages in the future and also effectively address shortages when they do occur. Again, the 
emphasis should be on developing strategies to prevent shortages, through water marketing, 
water banking, and conservation measures, and by preventing premature "surplus" declarations. 

RZubia
Line

RZubia
Line

RZubia
Line


RZubia
Text Box
3

RZubia
Text Box
4

RZubia
Text Box
5

RZubia
Text Box
L.009



BOR Regional Director 
August 2,2005 
Page 4 

5 .  Additional Commenting Opportunities 

Given the vague nature of the Department's proposal at this point, the comments of the 
Quechan Tribe are necessarily general. However, given the Quechan Tribe's significant interest 
in the Colorado River, the Tribe will be an active participant in the development of the proposed 
guidelines. Therefore, the Quechan Tribe requests to be listed as a party of interest in these 
proceedings and notified of any additional opportunities to comment once more specific 
guidelines or strategies are proposed. 

Thank you for this opportunity to comment. 

Sincerely yours, 

~ t t o r n e ~ i  for the Quec an Indian Tribe 3 
l' 

cc: President Mike Jackson, Sr. (via facsimile) 

T \WPDOCS\026n0975 I\CORRESP\Z005\Comments on Proposed BOR Regulat~ons 072605-L0l doc 
tds 812105 
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Kucera, Cindy 

From: Schiaffo, Catherine [cschiaffo@allenmatkins.com]

Sent: Wednesday, November 30, 2005 3:58 PM

To: strategies@lc.usbr.gov

Subject: FW: Transmittal from Imperial Irrigation District*

Attachments: IID Letter.pdf

Page 1 of 1FW: Transmittal from Imperial Irrigation District*

12/1/2005

 
 
 -----Original Message-----  
From:   Schiaffo, Catherine   
Sent:   Wednesday, November 30, 2005 1:33 PM  
To:     Johnson, Robert W.  
Cc:     Hosken, Charles; Grubaugh, Elston; Carter, John P. Esq.; Swan, William H. Esq.; Zimmerman, Gerald R.; King, 
Michael L. 

Subject:        Transmittal from Imperial Irrigation District*  

 
<<IID Letter.pdf>>  
Original will follow via overnight delivery.  

 
 
 
 
------------------------------------------------------------------------------ 
IRS Circular 230 Disclosure: To ensure compliance with requirements imposed 
by the IRS, please be advised that any U.S. federal tax advice contained in this 
communication (including any attachments) is not intended or written to be used 
or relied upon, and cannot be used or relied upon, for the purpose of (i) avoiding 
penalties under the Internal Revenue Code, or (ii) promoting, marketing or 
recommending to another party any transaction or matter addressed herein. 
Confidentiality Notice: The information contained in this electronic e-mail and 
any accompanying attachment(s) is intended only for the use of the intended 
recipient and may be confidential and/or privileged. If any reader of this 
communication is not the intended recipient, unauthorized use, disclosure or 
copying is strictly prohibited, and may be unlawful. If you have received this 
communication in error, please immediately notify the sender by return e-mail, 
and delete the original message and all copies from your system. Thank you. 
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November 30, 2005 
 
Mr. Robert W. Johnson 
Regional Director 
Bureau of Reclamation 
Lower Colorado Region, Attention: BCOO-1000 
P.O. Box 61470 
Boulder City, NV 89006-1470 
 
Re: Notice of intent to prepare an environmental impact statement (EIS) and notice to 
solicit comments and hold public scoping meetings on the development of Lower Basin 
shortage guidelines and coordinated management strategies for the Operation of Lake 
Powell and Lake Mead under low reservoir conditions. 
 
Dear Mr. Johnson, 
 
 The City of Phoenix (“City”) submits its response to the notice to scope an EIS 
and solicit public comments on the development of management strategies for Lake 
Powell and Lake Mead including Lower Basin shortage guidelines under low reservoir 
conditions (70 Fed. Reg. 57322, dated September 30, 2005) (“Notice”).  Colorado River 
water delivered to Phoenix through the Central Arizona Project (“CAP”) is a vital 
component of the City’s water resources portfolio.  Over 1.4 million people in the City 
rely on this resource to supply over 35% of the City’s current total water demand.  The 
City holds CAP subcontracts for Municipal and Industrial Priority water, non-Indian 
agricultural priority water and leases Indian priority water.  Thus, the City has a unique 
perspective upon the opportunities to manage Lake Powell and Lake Mead and on 
Lower Basin shortage guidelines. 
 
As you are well aware the CAP has a junior priority under the Law of the River.  
Therefore, the State of Arizona, the CAP, and the City, are the most vulnerable water 
users in the Lower Basin if shortages are declared by the Secretary of the Interior 
(“Secretary”).  Because Arizona faces the greatest risks, the City urges the Bureau to 
give great weight to the comments provided by the City, the State of Arizona, the CAP 
and Arizona water users.  Arizona stakeholders, in concert with the Arizona Department 
of Water Resources, have crafted a set of shortage criteria that consider impacts on 
various beneficiaries of the Colorado River.  Those criteria are presented in detail 
below. 
 
The City requests that the scope of the EIS be broad enough to encompass alternatives 
that are consistent with the following: 
 

1. The Secretary should not adopt operational schemes that increase the risk of 
shortage in the Lower Basin that are not consistent with the Law of the River. 
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2. Water supply has a higher priority than hydrogeneration and the determination of 
equalization under Section 602 (a) of the Colorado River Basin Project Act of 
1968 should adhere to that principle.  Water users in Phoenix should not be 
subject to shortages for the benefit of hydropower production.  The EIS must 
analyze potential impacts on CAP water users in Arizona if the reservoirs are 
operated to elevate power production to an equal or greater priority as 
consumptive water use. 

 
3. The scope of the EIS should include an analysis of the Bureau’s current and 

planned equalization triggers that include Upper Basin depletion schedules, any 
temporary limitations on storage levels or elevations, the calculation of active 
storage in the Upper Basin, and any inherent limitations in the Bureau’s current 
computer model used to simulate reservoir operations. 

 
4. Shortage criteria should be implemented for an interim period.  An appropriate 

time frame is 2016, since, for example, the Interim Surplus Guidelines expire at 
that time.  

 
5. Mexico and Nevada should share in shortages to the Lower Basin. 

 
6. The City agrees with the Arizona Department of Water Resources 

recommendation that the EIS should analyze Lower Basin shortages that are 
implemented in the following manner: 

 
a. For Lake Mead elevations between 1075 ft. and 1050 ft. the shortage 

reduction should be 400,000 AF. 
b. For Lake Mead elevations between 1050 ft. and 1025 ft. the shortage 

reduction should be 500,000 AF. 
c. For Lake Mead elevations beginning at 1025 ft., and below, the shortage 

reduction should be 600,000 AF.  
d. Flexibility should be built into implementation of these criteria so that 

consultation with the State of Arizona can take place so that reductions 
beyond 600,000 AF will be done in the least damaging way and when 
improving hydrologic conditions may warrant a lesser reduction than is 
indicated by a trigger elevation. 

 
The City appreciates the ability to provide comments and will continue to work with the 
Bureau as final shortage criteria and reservoir management schemes are adopted by 
the Secretary. 
 
 
Sincerely, 
 
 
 
Thomas Buschatzke 
Water Advisor 
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